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 This report is submitted to the Administrative Procedures 

Committee and to the Administration Commission in compliance 

with the requirements of Section 120.65(10), Florida Statutes, 

which provides: 

Not later than February 1 of each year, the 
division shall issue a written report to the 
Administrative Procedures Committee and the 
Administration Commission, including at 
least the following information: 
 
(a)  A summary of the extent and effect of 
agencies' utilization of administrative law 
judges, court reporters, and other personnel 
in proceedings under this chapter.  
 
(b)  Recommendations for change or 
improvement in the Administrative Procedure 
Act or any agency's practice or policy with 
respect thereto.  
 

GENERAL 

 The Division of Administrative Hearings administers two 

programs.  One, which is the subject of this report, is the 

Adjudication of Disputes program that operates pursuant to 

Chapter 120, Florida Statutes.  The other is the Workers' 

Compensation Appeals program, Office of Judges of Compensation 

Claims (OJCC), that operates pursuant to Chapter 440, Florida 

Statutes.  Section 440.45(5), Florida Statutes, requires the 

OJCC to issue an annual report to the Governor, the House of 

Representatives, the Senate, the Florida Bar, and the statewide 

nominating commission.  This report was submitted on December 4, 

2003.  Accordingly, the present report will focus primarily on 

 2



Division of Administrative Hearings 
Thirtieth Annual Report 

 
the Adjudication of Disputes program.  However, because the 

headquarters element of the Division must support both programs, 

this report necessarily must include some information addressing 

the OJCC. 

UTILIZATION RATES 

Appendix I breaks out by agency the utilization rates of 

Division resources and demonstrates, in descending order, that 

12 agencies utilized 95 percent of the Division's docket: the 

Agency for Health Care Administration, the Department of 

Management Services, the Department of Health, the Department of 

Financial Services, the Department of Education, the Department 

of Business and Professional Regulation, the Department of 

Children and Family Services, the Department of Environmental 

Protection, the Department of Community Affairs, the Department 

of Revenue, the Department of Transportation, and the Department 

of Highway Safety and Motor Vehicles.  Additionally, contract 

agencies such as water management districts, cities, and 

counties have become continuing users of the Division's services 

and are reported separately since they are covered by 

contractual agreements.  School districts and other educational 

entities are also continuing users and are reported separately 

as well. 

The analysis of agency requests for Administrative Law 

Judges will be reported by fiscal year instead of calendar year, 
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as has been detailed in prior annual reports.  During  

FY 2002-03, State agencies and governmental entities referred 

4,305 requests for assignment of Administrative Law Judges 

compared to 4,538 requests filed the previous fiscal year.  

Although there was a slight decrease in the number of cases 

filed, we are currently experiencing an upward trend: 

approximately 2,400 new cases have been filed during the first 

half of FY 2003-04.  The Department of Environmental 

Protection's new case referrals increased 40 percent, from 88 

cases filed in FY 2001-02 to 123 cases filed in FY 2002-03.  

Referrals from the Department of Education increased by 89 

percent, from 140 cases filed in FY 2001-02 to 265 cases filed 

in FY 2002-03.  Significant to this increase was the number of 

cases filed by the Education Practices Commission and the 

Division of Vocational Rehabilitation Services, which increased 

by 104 percent and 65 percent, respectively.  School Board 

requests for hearings involving placement issues of Exceptional 

Education students increased as well, at 15 percent when 315 

cases were filed in FY 2002-03, compared to 275 cases filed the 

previous year.  These are expedited cases in which the Division 

issues final orders.  Notable filings by the Department of 

Revenue include the administrative establishment of child 

support obligation cases, a successful program that was 

initiated as a pilot in Volusia County on July 1, 2001.  This 
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program was expanded statewide in 2002, pursuant to Chapter No. 

2002-239, Laws of Florida.  Forty-eight new cases were assigned 

in FY 2002-03 compared with 38 new cases filed the prior fiscal 

year.  This caseload continues to grow, with 66 child support 

cases filed during the first half of FY 2003-04.   

UTILIZATION OF PERSONNEL 

 The Adjudication of Disputes program has 78 established 

positions comprised of the Director and Chief Judge, the Deputy 

Chief Judge, 35 Administrative Law Judges, seven Administrative 

Secretaries, four Administrative Assistants, one Budget Officer, 

one Executive Assistant, three Staff Assistants, three Court 

Reporters (see page 6), one Administrative Services Director, 

one Personnel Officer, one Purchasing Agent, one Accountant, one 

Storekeeper, one Data Base Administrator, one Office Automation 

Specialist, one Distributed Computer Systems Specialist, one 

Secretary Specialist, one Division Clerk, two Deputy Clerk 

Supervisors, three Deputy Clerks, one Fiscal Assistant, one 

Clerk Specialist, and five Clerks. 

 The Workers' Compensation Appeals program has 197 

established positions comprised of one Deputy Chief Judge of 

Compensation Claims, 31 Judges of Compensation Claims, 31 

General Masters (mediators), 31 Executive Secretaries, 31 Deputy 

Clerks in field offices, two Deputy Clerk Supervisors, six 

Deputy Clerk IIs and five Deputy Clerks in the Clerk’s Office, 
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three Administrative Assistants, two Staff Assistants, 34 

Administrative Secretaries, nine Secretary Specialists, three 

Senior Clerks, one Senior Management Analyst, one Operations 

Management Consultant, two Accountants, one Distributed Computer 

Systems Administrator, two Distributed Computer Systems 

Analysts, and one Attorney.  

IN-HOUSE COURT REPORTERS 

The Division employed three full-time court reporters in an 

In-House Court Reporting Program.  This Program provided court 

reporters to state agencies for hearings held in Tallahassee.  

Appendix 2 indicates that these reporters produced a total of 

22,183 pages of transcription for FY 2002-03 and generated 

revenue in excess of $29,374.95.  

After an in-depth review and analysis of the cost, it was 

determined that the cost of the program, over both the short-run 

and the long-run, exceeded the benefits.  Accordingly, the In-

House Court Reporter Program was terminated effective January 1, 

2004.  The three positions will be eliminated along with the 

corresponding expense in the Division's legislative budget 

request for FY 2004-05.   

HEARING REQUESTS 

During FY 2002-03, the Division processed 4,305 hearing 

requests compared to 4,538 cases filed the previous fiscal year.  

Of the total cases filed, 1,236 were Baker Act cases.  The 
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remaining 3,069 cases were filed pursuant to Sections 120.56, 

120.569, and 120.57(1), Florida Statutes.  The cases opened are 

itemized by agency in the attached Appendix 3.  

 Significant to the overall referral decrease were Baker Act 

cases, where a patient's continued involuntary confinement in a 

mental institution is at issue.  In FY 2002-03, there were only 

1,236 Baker Act cases referred compared to 1,350 cases referred 

the previous fiscal year, a decrease of 114 cases or eight 

percent.  Significant decreases in other agency referrals have 

not been noted here but are contained in Appendix 3. 

 In FY 2002-03, each Administrative Law Judge conducted an 

average of 72 hearings and wrote an average of 65 recommended or 

final orders of varying length and complexity.  In addition, 

each Judge closed an average of 131 cases. 

OFFICE AUTOMATION 

The Division maintains two mission-critical databases and 

applications:  the DOAH Case Management System (CMS) and the 

OJCC Case Management System (JCC).  Associated applications 

include full-text retrieval and document indexing of orders 

issued by the Division's Administrative Law Judges.  Both 

databases are accessible via the Division's two websites, 

www.doah.state.fl.us and www.jcc.state.fl.us.  Secondary 

applications include word processing, electronic mail and on-

line legal research via Westlaw and other Internet resources.   

 7

http://www.doah.state.fl.us/
http://www.jcc.state.fl.us/


Division of Administrative Hearings 
Thirtieth Annual Report 

 
In 2003, the Division began accepting electronic filing of 

pleadings from a small test group for both the Adjudication of 

Disputes program and the Workers' Compensation Appeals program.  

The availability of electronic filing will be expanded in the 

immediate future.   

OPERATING BUDGET 

 The Division is 100 percent trust funded.  Appendix 4 

summarizes the actual, estimated, and requested expenditures for 

the Division's programs for FY 2002-03, FY 2003-04, and FY 2004-

05, respectively.   

 For the Adjudication of Disputes program, each year the 

Division reports to the Legislature and the Governor's Office 

the total number of hearing hours scheduled by all agencies.  

Based on this data, the Division's budget is prorated among the 

agencies utilizing its services, and the Legislature 

appropriates fund transfers to the Division from those agencies.  

Hence, the amount each agency transfers to the Division is based 

on the number of hours it schedules for pre-hearing conferences, 

motion hearings, final hearings, and cancelled hearings in a 

given year.  Beginning in FY 2003-04, data on cancelled and 

continued hearings will be excluded from the report and the 

agency transfer calculations under the theory that the agencies 

should not be penalized for encouraging the resolution of 

disputes short of proceeding to hearing.  In September 2003, the  
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Division submitted its seventeenth report (see Appendix 1).  In 

FY 2002-03, 34,908 hearing hours were scheduled with the 

Division.  

 The Division is also authorized to enter into contracts 

with cities, counties, regional planning councils, water 

management districts, and other organizations for the provision 

of Administrative Law Judge services.  These organizations, as 

well as school districts and other educational entities, 

reimburse the Division for the costs of these services at the 

current contract rate and in accordance with applicable laws.  

The Division is actively seeking additional contracts with 

counties, municipalities, and quasi-governmental entities in 

order to lessen the burden of funding the Division on state 

agencies. 

 The Workers' Compensation Appeals program is supported by 

cash transfers from the Workers' Compensation Administration 

Trust Fund that is administered by the Department of Financial 

Services.   

RECOMMENDATIONS CONCERNING THE A.P.A.  

The Division closely follows judicial decisions concerning 

the application and interpretation of the Administrative 

Procedure Act.  The Division clearly recognizes that it must 

remain fair and impartial in all matters affecting the agencies 

and private parties that come before it for adjudication of 
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their disputes.  However, pursuant to its statutory mandate in 

Section 120.65(10)(b), Florida Statutes, the Division is 

required to make recommendations for changes or improvements in 

the APA "or any agency's practice or policy with respect 

thereto."  Accordingly, the Division presents the following 

issue concerning the late filing of requests for administrative 

hearings as part of this Annual Report.  

Two District Courts of Appeal have specifically requested 

that the Legislature consider whether to make the doctrine of 

excusable neglect applicable to administrative proceedings once 

again.  Prior to 1998, an untimely request for an administrative 

hearing was granted if the request was filed late due to 

excusable neglect.  In 1998, Section 120.569(2)(c), Florida 

Statutes, was amended to provide that "A petition [request for 

hearing] must be dismissed if. . . it has been untimely filed."  

Both before and after the 1998 statutory amendment, Florida 

Administrative Code Rule 28-106.111(2) and (4), has provided 

that a person shall file a petition for hearing within 21 days 

of receipt of written notice of the agency's decision and that a 

failure to request a hearing within 21 days constitutes a waiver 

of the right to a hearing. 

In Cann v. Department of Children and Family Services, 813 

So. 2d 237 (Fla. 2d DCA 2002), the court held that the 1998 

amendment to Section 120.569(2)(c), Florida Statutes, when 
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considered in conjunction with Florida Administrative Code Rule 

28-106.111, overruled two prior cases which had found that the 

delays in timely requesting hearings in those cases were caused 

by excusable neglect and did not constitute waivers of the right 

to a hearing.  The court held that the Canns were not entitled 

to a hearing on the Department's refusal to renew their license 

for a medical foster home since the Department received their 

request for a hearing one day past the deadline allowed under 

the Rule.  

The Cann court, however, strongly expressed its belief that 

"[i]n administrative matters affecting substantial interests, 

adopting an excusable neglect standard or a time schedule based 

on the date of service of requests for hearing [rather than a 

filing date] would promote legitimate public policies."  Id. at 

239.  The court further noted that in judicial proceedings a 

default can be set aside because of excusable neglect, a 

meritorious defense, and due diligence in seeking relief.  The 

court acknowledged that such a doctrine promotes the public 

policy of having disputes decided on their merits rather than on 

procedural technicalities. 

In Patz v. Department of Health, Case No. 3D03-1154, 2003 

WL 23008852 (Fla. 3d DCA Dec. 24, 2003), the court, relying on 

the 1998 amendment to Section 120.569(2)(c), on Rule 28-106.111, 

and on the decision in Cann, affirmed the Board of Medicine's 
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discipline of a doctor whose request for hearing was filed 43 

days late.  The Third District Court of Appeal, like the Second 

District had in Cann, called upon the Legislature to allow the 

doctrine of excusable neglect to be applied in administrative 

proceedings as it is in judicial proceedings.       

By contrast, prior cases have held that the late filing of 

a request for an administrative hearing is not a jurisdictional 

defect and that the doctrine of equitable tolling can be applied 

to extend the administrative time limit when the petitioner has 

been misled or lulled into inaction, has in some extraordinary 

way been prevented from asserting his rights, or has timely 

asserted his rights mistakenly in the wrong forum.  Machules v. 

Department of Administration, 523 So. 2d 1132 (Fla. 1988); Appel 

v. Florida Department of State, Division of Licensing, 734 So. 

2d 1180 (Fla. 2d DCA 1999).  Neither the Cann court nor the Patz 

court questioned the continued viability of the doctrine of 

equitable tolling.   

Under current law, therefore, filing an untimely request 

for an administrative hearing is not a jurisdictional defect.  

One of the two prior doctrines, equitable tolling, is still 

available to explain and overcome a determination that a waiver 

of the right to a hearing has occurred; the other prior 

doctrine, excusable neglect, is no longer available according to 

the Second and Third District Courts of Appeal.  See also 
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Whiting v. Florida Department of Law Enforcement, 849 So. 2d 

1149 (Fla. 5th DCA 2003), wherein the filing of a request for 

hearing one day late due to a problem with the Department's fax 

machine was analyzed only under the doctrine of equitable 

tolling and not under the doctrine of excusable neglect.  

Similarly, the dissent by Judge Orfinger in O'Donnell's 

Corporation v. Ambroise, 858 So. 2d 1138 (Fla. 5th DCA 2003), 

expressed at least that Judge's view that excusable neglect is 

no longer available in administrative proceedings.      

It is recommended that the Legislature consider whether the 

doctrine of excusable neglect, available in judicial 

proceedings, be made available once again in administrative 

proceedings.    

CONCLUSION 

 The Division continues to supply high-quality adjudication 

of disputes pursuant to Chapter 120, the Administrative 

Procedure Act.  The Division constantly seeks ways to make the 

process more affordable to state agencies, and citizens and 

continues to expand its base to counties, cities and other users 

of its program in order to reduce the cost of providing 

services.  Through the elimination of programs that prove not to 

be cost effective and promoting alternative dispute resolution  
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short of hearing, the Division contributes to the goal of 

efficient government.  We accomplish this without sacrificing 

quality and fairness in the Adjudication of Disputes program.   

      Respectfully submitted,  
 
 
      ROBERT S. COHEN 
      Director and Chief Judge 
 
 
RSC/cdl 

 14
































	February 1, 2004
	THIRTIETH ANNUAL REPORT

	TABLE OF CONTENTS
	Introduction . . . . . . . . . . . . . . . . . . . . . . . .

	OFFICE AUTOMATION



